
 

______________________________________________________________________________________ 
This memorandum is intended to provide accurate general information with respect to its subject matter.  It does not constitute 
legal or professional advice, and it is not an invitation for an attorney-client relationship.  If specific legal advice is sought, the 
reader is advised to retain the services of a competent professional.  The author does not intend the resources referenced 
herein to be referrals or endorsements. 

 
PRIVATE FOUNDATION FUNDING OF PUBLIC CHARITIES THAT LOBBY 

 
Organizations recognized as exempt from federal income taxes under Section 501(c)(3) of the Internal 
Revenue Code (“IRC”) and classified as public charities may generally engage in lobbying activities, 
provided such activities do not constitute a substantial part of the organization’s overall activities.1  Many 
501(c)(3) public charities also have the option of making an election under IRC Section 501(h) to have 
their lobbying activities measured solely based on expenditures, and subject to specific expenditure limits 
and established rules and definitions.  
501(c)(3) exempt organizations that are classified as private foundations, on the other hand, are generally 
subject to taxes on certain taxable expenditures, including for any amount paid or incurred “to carry on 
propaganda, or otherwise attempt to influence legislation….”2  Although the tax on taxable expenditures 
essentially acts to prohibit private foundations from engaging in or funding lobbying activities, private 
foundations may nonetheless fund public charities that engage in lobbying and the applicable Treasury 
Regulations clearly specify several mechanisms for doing so. 

Grants to Public Charities that Lobby 
The applicable Regulations provide that a grant by a private foundation to an organization described in 
IRC Section 509(a)(1), (2), or (3) (generally, a public charity) will not constitute a taxable expenditure by 
the private foundation so long as the grant is not “earmarked” to be used for any activity described in the 
taxable expenditure provisions of the Internal Revenue Code, including lobbying.3  There also may not be 
any agreement pursuant to which the private foundation may cause the grantee to engage in such an 
activity.  A grant will be considered “earmarked” for these purposes if the grant is given pursuant to an 
oral or written agreement that the grant will be used for specific purposes.4  The Regulations further 
clarify that a private foundation may make grants to public charities that engage in lobbying pursuant to 
two specific mechanisms.5 
General Support Grant 
The Regulations make clear that a private foundation may make a general support grant to a public charity 
without it constituting a taxable expenditure, so long as the grant is not earmarked, verbally or in writing, 
to be used by the public charity grantee for lobbying activity.6  Such a grant, made to support the 
grantee’s general operating expenses, will not constitute a taxable expenditure for the private foundation, 
even if the public charity subsequently independently uses it for lobbying activities.   

                                                 
1 See IRC Section 501(c)(3), in part describing entities “no substantial part of the activities of which is carrying on propaganda, 
or otherwise attempting, to influence legislation (except as otherwise provided in subsection (h)….” 
2 IRC Section 4945(d)(1). 
3 26 CFR 53.4945-2(a)(5)(i). 
4 26 CFR 53.4945-2(a)(5)(i). 
5 See 26 CFR 53.4945-2(a)(6). 
6 26 CFR 53.4945-2(a)(6)(i). 
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Specific Project Grant 
A private foundation may also fund a specific project of a public charity without making a taxable 
expenditure, provided the grant is not earmarked, verbally or in writing, to be used by the public charity 
grantee for lobbying activity.7  A public charity grantee that receives a specific project grant must use the 
grant funds only for the designated specific project and may not use such funds for its general support or 
for another project, even in the same general programmatic area.   
If the specific project being funded includes lobbying activity, then the private foundation may fund 
(collectively through all of its grants to the grantee for the same project for the same year) up to the 
amount budgeted for the non-lobbying activities of the project for the year of the grant without making a 
taxable expenditure.   
In determining the amount budgeted by a prospective grantee for the non-lobbying activities of a specific 
project, a private foundation may generally rely on the budget or other sufficient evidence (for example, a 
signed statement by an authorized officer or director of the grantee) provided by the grantee showing the 
proposed budget for the specific project.  Reliance on such documents is warranted “unless the private 
foundation doubts or, in light of all the facts and circumstances, reasonably should doubt the accuracy or 
reliability of the documents.”8 
If a public charity applies for grants from multiple private foundations to support a specific project that 
includes lobbying, each private foundation may make a specific project grant that is not earmarked to be 
used for lobbying and does not exceed the total non-lobbying portion of the budget without creating a 
taxable expenditure.  This is true even if the total amount of the private foundation grants collectively 
exceeds the non-lobbying portion of the project budget.  On December 9, 2004, the IRS issued an 
information letter to Charity Lobbying in the Public Interest (a nonprofit that has since been merged into 
the National Council of Nonprofits).9  In the letter, the IRS answered a series of questions posed by the 
organization regarding private foundations and lobbying.  Question 7 states, with respect to a specific 
project that includes lobbying, “does it matter that the public charity’s proposal indicates that it will be 
seeking funds for the specific project from other private foundations without referring to other, additional 
sources of funds?”  The IRS responded to this question as follows: “No, the specific project grant rules in 
section 53.4945-2(a)(6)(ii) of the regulations do not require the private foundation to concern itself about 
the other sources of funding for the project in such situations.”  Accordingly, the IRS has indicated that 
each private foundation is generally required only to ensure that it does not incur a taxable expenditure 
and the applicable Regulations do not require a private foundation to review other sources of funding for a 
project when making a specific project grant.   

Terms of Grant Agreements to Public Charities 
Note that the prohibition on a private foundation earmarking a grant for lobbying does not require a 
private foundation to prohibit its 501(c)(3) public charity grantees from using grant funds for lobbying.  
Including a provision in a grant agreement for a general support or specific project grant to a public 
charity forbidding the use of grant funds for lobbying is generally more restrictive than is necessary and 
may undermine the grantee’s ability to effectively further its mission. 
 

                                                 
7 26 CFR 53.4945-2(a)(6)(ii). 
8 26 CFR 53.4945-2(a)(6)(iii). 
9 The letter is available at https://www.cof.org/sites/default/files/documents/files/IRS_Letter_on_Funding_Nonprofits_That_ 
Lobby.pdf.  See also, Investing in Change: A Funder’s Guide to Supporting Advocacy, Alliance for Justice, at pg. 14, available 
at https://bolderadvocacy.org/wp-content/uploads/2012/02/Investing_in_Change.pdf. 
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